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This opinion is subject to further 
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version will appear in the bound 
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APPEAL f r om a j udgment  and an or der  of  t he Ci r cui t  Cour t  

f or  Dane Count y,  Ri char d G.  Ni ess,  Judge.   Af f i r med.  

 

¶1 MI CHAEL J.  GABLEMAN,  J.    I n November  2006,  t he peopl e 

of  Wi sconsi n appr oved t he adopt i on of  t he f ol l owi ng amendment  t o 

t he Wi sconsi n Const i t ut i on:  

Onl y a mar r i age bet ween one man and one woman shal l  be 
val i d or  r ecogni zed as a mar r i age i n t hi s st at e.   A 
l egal  st at us i dent i cal  or  subst ant i al l y  s i mi l ar  t o 
t hat  of  mar r i age f or  unmar r i ed i ndi v i dual s shal l  not  
be val i d or  r ecogni zed i n t hi s st at e. 1 

                                                 
1 Wi s.  Const .  ar t .  XI I I ,  § 13.  
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¶2 I n Jul y 2007,  Wi l l i am McConkey,  a vot er  and t axpayer ,  

f i l ed sui t  al l egi ng,  among ot her  t hi ngs,  t hat  t hi s amendment  

( t he " mar r i age amendment " )  was submi t t ed t o t he peopl e i n 

v i ol at i on of  t he const i t ut i on' s r equi r ement  t hat  vot er s must  be 

al l owed t o vot e separ at el y on separ at e amendment s ( t he " separ at e 

amendment  r ul e" ) .   I n ot her  wor ds,  McConkey cl ai med t hat  t he t wo 

sent ences of  t he mar r i age amendment  const i t ut ed t wo amendment s,  

not  one,  and t hat  because vot er s wer e not  abl e t o vot e f or  or  

agai nst  each sent ence,  t he mar r i age amendment  was not  val i dl y 

adopt ed.   The At t or ney Gener al  count er ed t hat  McConkey di d not  

have st andi ng t o br i ng t hi s c l ai m because he suf f er ed no act ual  

i nj ur y,  and mai nt ai ned t hat  t he amendment  was adopt ed i n 

conf or mi t y wi t h t he separ at e amendment  r ul e.  

¶3 The Dane Count y Ci r cui t  Cour t ,  Ri char d G.  Ni ess,  

Judge,  hel d t hat  McConkey di d have st andi ng t o br i ng sui t  

because,  assumi ng hi s c l ai ms ar e t r ue,  hi s r i ght s as a vot er  

wer e v i ol at ed.   Regar di ng t he subst ance of  hi s c l ai m,  t he 

c i r cui t  cour t  hel d t hat  t he t wo sent ences of  t he amendment  

r el at ed t o t he same subj ect  and f ur t her ed t he same gener al  

pur pose.   Ther ef or e,  t he t wo sent ences const i t ut ed onl y one 

amendment .   The cour t  of  appeal s cer t i f i ed t he case t o t hi s 

cour t ,  and we accept ed r evi ew.  

¶4 The t wo i ssues bef or e us ar e:  

( 1)  Does McConkey have st andi ng t o chal l enge t he 

mar r i age amendment ? 
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( 2)  Was t he mar r i age amendment  adopt ed i n v i ol at i on of  

t he Wi sconsi n Const i t ut i on' s separ at e amendment  

r ul e? 

¶5 Though t he pr eci se nat ur e of  McConkey' s al l eged i nj ur y 

i s di f f i cul t  t o def i ne,  we concl ude t hat  t he pol i cy 

consi der at i ons under l y i ng our  st andi ng doct r i ne suppor t  

addr essi ng t he mer i t s of  McConkey' s c l ai m,  whi ch we t her ef or e 

choose t o do.  

¶6 We hol d t hat  Ar t i c l e XI I I ,  Sect i on 13 of  t he Wi sconsi n 

Const i t ut i on——t he mar r i age amendment ——was adopt ed i n conf or mi t y 

wi t h t he separ at e amendment  r ul e i n Ar t i c l e XI I ,  Sect i on 1 of  

t he Wi sconsi n Const i t ut i on,  whi ch mandat es t hat  vot er s must  be 

abl e t o vot e separ at el y on separ at e amendment s.   Bot h sent ences 

of  t he mar r i age amendment  r el at e t o mar r i age and t end t o ef f ect  

or  car r y out  t he same gener al  pur pose of  pr eser vi ng t he l egal  

st at us of  mar r i age i n Wi sconsi n as bet ween onl y one man and one 

woman.  

I .  BACKGROUND 

¶7 Dur i ng bot h t he 2003 and 2005 sessi ons,  t he Wi sconsi n 

St at e Assembl y and Senat e adopt ed a j oi nt  r esol ut i on t o amend 

t he Wi sconsi n Const i t ut i on.   Though t he 2003 and 2005 ver si ons 

cont ai ned mi nor  pr ocedur al  var i at i ons,  t he t ext  of  t he 

r esol ut i on i t sel f  was i dent i cal .   Bot h ver si ons of  t he 

r esol ut i on cont ai ned what  t he par t i es have r ef er r ed t o as t he 

t i t l e:  " To create sect i on 13 of  ar t i c l e XI I I  of  t he 

const i t ut i on;  relating to: pr ovi di ng t hat  onl y a mar r i age 

bet ween one man and one woman shal l  be val i d or  r ecogni zed as a 
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mar r i age i n t hi s st at e. "   The subst ance of  t he r esol ut i on 

cont ai ned t wo sect i ons.   Sect i on 1 st at ed t he t ext  of  t he 

pr oposed mar r i age amendment .   Sect i on 2 of  t he r esol ut i on 

addr essed t he number i ng of  t he new pr oposed amendment . 2 

¶8 Because t he j oi nt  r esol ut i on was passed by t wo 

successi ve l egi s l at ur es,  t he amendment  was submi t t ed t o t he 

peopl e f or  r at i f i cat i on. 3  Wi sconsi n vot er s wer e asked t he 

f ol l owi ng quest i on:  

                                                 
2 The 2003 j oi nt  r esol ut i on al so cont ai ned a f ur t her  

r esol ut i on t hat  t he " pr oposed amendment  be r ef er r ed t o t he 
l egi s l at ur e t o be chosen at  t he next  gener al  el ect i on and t hat  
i t  be publ i shed f or  3 mont hs pr evi ous t o t he t i me of  hol di ng 
such el ect i on. "   The 2005 ver si on cont ai ned addi t i onal  
r esol ut i ons r el at ed t o t he submi ssi on of  t he amendment  t o t he 
peopl e,  i ncl udi ng t he quest i on t o appear  on t he bal l ot .  

3 Ar t i c l e XI I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on,  
whi ch cont ai ns t he separ at e amendment  r ul e,  speci f i es one of  t he 
pr ocedur es f or  amendi ng t he const i t ut i on ( t he ot her  i s v i a a 
const i t ut i onal  convent i on,  see Wi s.  Const .  ar t .  XI I ,  § 2) .   I t  
pr ovi des i n r el evant  par t :  

Any amendment  or  amendment s t o t hi s const i t ut i on may 
be pr oposed i n ei t her  house of  t he l egi s l at ur e,  and i f  
t he same shal l  be agr eed t o by a maj or i t y of  t he 
member s el ect ed t o each of  t he t wo houses,  such 
pr oposed amendment  or  amendment s shal l  be .  .  .  
r ef er r ed t o t he l egi s l at ur e t o be chosen at  t he next  
gener al  el ect i on .  .  .  and i f ,  i n t he l egi s l at ur e so 
next  chosen,  such pr oposed amendment  or  amendment s 
shal l  be agr eed t o by a maj or i t y of  al l  t he member s 
el ect ed t o each house,  t hen i t  shal l  be t he dut y of  
t he l egi s l at ur e t o submi t  such pr oposed amendment  or  
amendment s t o t he peopl e i n such manner  and at  such 
t i me as t he l egi s l at ur e shal l  pr escr i be;  and i f  t he 
peopl e shal l  appr ove and r at i f y such amendment  or  
amendment s by a maj or i t y of  t he el ect or s vot i ng 
t her eon,  such amendment  or  amendment s shal l  become 
par t  of  t he const i t ut i on;  pr ovi ded,  t hat  i f  mor e t han 
one amendment  be submi t t ed,  t hey shal l  be submi t t ed i n 
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Mar r i age.   Shal l  sect i on 13 of  ar t i c l e XI I I  of  t he 
const i t ut i on be cr eat ed t o pr ovi de t hat  onl y a 
mar r i age bet ween one man and one woman shal l  be val i d 
or  r ecogni zed as a mar r i age i n t hi s st at e and t hat  a 
l egal  st at us i dent i cal  or  subst ant i al l y  s i mi l ar  t o 
t hat  of  mar r i age f or  unmar r i ed i ndi v i dual s shal l  not  
be val i d or  r ecogni zed i n t hi s st at e? 

On November  7,  2006,  Wi sconsi n vot er s appr oved t hi s  

amendment  by a vot e of  59 per cent  t o 41 per cent .  

¶9 Wi l l i am McConkey i s a r egi st er ed vot er  and t axpayer  

who opposed bot h pr oposi t i ons cont ai ned i n t he mar r i age 

amendment  and vot ed agai nst  i t .   He f i l ed sui t  on Jul y 27,  2007,  

chal l engi ng t he mar r i age amendment  on t he gr ounds t hat  i t  

v i ol at ed t he due pr ocess and equal  pr ot ect i on guar ant ees i n t he 

Wi sconsi n and Uni t ed St at es Const i t ut i ons,  and on t he gr ounds 

t hat  i t  was adopt ed i n v i ol at i on of  t he separ at e amendment  r ul e 

i n Ar t i c l e XI I ,  Sect i on 1 of  t he Wi sconsi n Const i t ut i on.   The 

At t or ney Gener al  count er ed t hat  McConkey suf f er ed no act ual  

i nj ur y and t her ef or e di d not  have st andi ng t o br i ng any of  hi s  

c l ai ms.   The At t or ney Gener al  f ur t her  ar gued t hat  nei t her  t he 

subst ance of  t he amendment  nor  t he pr ocess by whi ch i t  was 

adopt ed vi ol at ed t he st at e or  f eder al  const i t ut i ons.  

¶10 On a mot i on t o di smi ss by t he At t or ney Gener al ,  t he 

Dane Count y Ci r cui t  Cour t ,  Ri char d G.  Ni ess,  Judge,  hel d t hat  

McConkey di d not  have st andi ng t o br i ng hi s due pr ocess and 

equal  pr ot ect i on c l ai ms,  but  di d have st andi ng as a vot er  t o 

chal l enge t he pr ocess by whi ch t he amendment  was adopt ed.   I f  an 

                                                                                                                                                             
such manner  t hat  t he peopl e may vot e f or  or  agai nst  
such amendment s separ at el y.  
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amendment  wer e i nval i dl y submi t t ed t o vot er s,  t he c i r cui t  cour t  

r easoned,  al l  vot er s wer e i nj ur ed no mat t er  how an i ndi v i dual  

woul d have vot ed had t he di f f er ent  pr oposi t i ons been submi t t ed 

separ at el y.   On t he mer i t s of  McConkey' s c l ai m,  t he cour t  hel d 

t hat  t he mar r i age amendment  sat i sf i ed t he r equi r ement s of  t he 

separ at e amendment  r ul e,  expl ai ni ng t hat  bot h pr oposi t i ons 

r el at ed t o t he subj ect  mat t er  of  mar r i age and wer e desi gned t o 

accompl i sh t he same pur pose:  " t he pr eser vat i on and pr ot ect i on of  

t he uni que and hi st or i cal  st at us of  t r adi t i onal  mar r i age. "  

¶11 McConkey appeal ed,  chal l engi ng t he ci r cui t  cour t ' s  

hol di ng on t he mer i t s of  hi s separ at e amendment  r ul e chal l enge. 4  

The At t or ney Gener al  cr oss- appeal ed,  chal l engi ng t he ci r cui t  

cour t ' s  gr ant  of  st andi ng.   The cour t  of  appeal s cer t i f i ed bot h 

quest i ons t o t hi s cour t ,  and t hi s cour t  accept ed cer t i f i cat i on.  

I I .  STANDARD OF REVI EW 

¶12 Whet her  a par t y has pr oper  st andi ng t o br i ng sui t  i s  a 

quest i on of  l aw t hat  we r evi ew de novo.   Kr i er  v.  Vi l i one,  2009 

WI  45,  ¶14,  317 Wi s.  2d 288,  766 N. W. 2d 517.   Whet her  an 

amendment  t o t he Wi sconsi n Const i t ut i on was adopt ed i n 

conf or mi t y wi t h t he pr oper  pr ocedur es i s al so a quest i on of  l aw 

t hat  we r evi ew de novo.   Mi l waukee Al l i ance v.  El ect i ons Bd. ,  

106 Wi s.  2d 593,  604,  317 N. W. 2d 420 ( 1982) .  

                                                 
4 McConkey' s due pr ocess and equal  pr ot ect i on ar gument s ar e 

not  bef or e us on appeal .  



No.  2008AP1868   

 

7 
 

I I I .  DI SCUSSI ON 

¶13 Bef or e we can addr ess t he mer i t s of  McConkey' s  

chal l enge,  we must  f i r st  conf i r m whet her  McConkey' s sui t  i s  

pr oper l y bef or e us——t hat  i s,  whet her  McConkey has st andi ng t o 

br i ng hi s c l ai m.   Par t  A exami nes t hi s quest i on,  concl udi ng t hat  

t he pol i c i es under gi r di ng our  st andi ng doct r i ne suppor t  

addr essi ng t he mer i t s of  McConkey' s chal l enge.   I n Par t  B,  we 

addr ess whet her  t he mar r i age amendment  v i ol at es t he 

const i t ut i on' s separ at e amendment  r ul e,  concl udi ng t hat  i t  does 

not .  

A.  Does McConkey Have St andi ng? 

¶14 The At t or ney Gener al  ar gues t hat  McConkey does not  

have st andi ng t o chal l enge t he mar r i age amendment .   He asser t s 

t hat  because McConkey woul d have vot ed " no"  on bot h 

pr oposi t i ons,  whi ch McConkey concedes i s t r ue,  he suf f er ed no 

act ual  i nj ur y t o a l egal l y pr ot ect abl e i nt er est . 5  McConkey,  on 

t he ot her  hand,  f r ames t hi s case as a v i ol at i on of  hi s basi c 

vot i ng and speech r i ght s.  

¶15 As a gener al  mat t er ,  a l i t i gant  advanci ng a 

const i t ut i onal  c l ai m must  have suf f er ed an act ual  i nj ur y t o a 

l egal l y pr ot ect ed i nt er est .   See St at e ex r el .  Fi r st  Nat ' l  Bank 

v.  M & I  Peopl es Bank,  95 Wi s.  2d 303,  308,  290 N. W. 2d 321 

                                                 
5 I t  i s  i mpor t ant  t o not e t hat  McConkey' s st andi ng ar gument  

comes t o us under  t he pr ocedur al  mechani sm of  a mot i on t o 
di smi ss,  meani ng t hat  we t ake al l  f act s al l eged by McConkey t o 
be t r ue i n det er mi ni ng whet her  he has st andi ng t o br i ng hi s 
c l ai m.   See Repet t i  v.  Sysco Cor p. ,  2007 WI  App 49,  ¶2,  300 
Wi s.  2d 568,  730 N. W. 2d 189.  
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( 1980) .   The l aw of  st andi ng i n Wi sconsi n i s const r ued 

l i ber al l y,  and " even an i nj ur y t o a t r i f l i ng i nt er est "  may 

suf f i ce.   Fox v.  DHSS,  112 Wi s.  2d 514,  524,  334 N. W. 2d 532 

( 1983) .   Unl i ke i n f eder al  cour t s,  whi ch can onl y hear  " cases"  

or  " cont r over si es, " 6 st andi ng i n Wi sconsi n i s not  a mat t er  of  

j ur i sdi ct i on,  but  of  sound j udi c i al  pol i cy. 7  Zehet ner  v.  

Chr ysl er  Fi n.  Co. ,  2004 WI  App 80,  ¶12,  272 Wi s.  2d  628,  679 

N. W. 2d 919.  

¶16 St andi ng r equi r ement s i n Wi sconsi n ar e ai med at  

ensur i ng t hat  t he i ssues and ar gument s pr esent ed wi l l  be 

car ef ul l y devel oped and zeal ousl y ar gued,  as wel l  as i nf or mi ng 

t he cour t  of  t he consequences of  i t s  deci s i on.   See Moeder n v.  

McGi nni s,  70 Wi s.  2d 1056,  1064,  236 N. W. 2d 240 ( 1975)  ( " [ T] he 

gi st  of  t he r equi r ement s r el at i ng t o st andi ng .  .  .  i s  t o assur e 

t hat  t he par t y seeki ng r el i ef  has al l eged such a per sonal  st ake 

i n t he out come of  t he cont r over sy as t o gi ve r i se t o t hat  

adver seness necessar y t o shar pen t he pr esent at i on of  i ssues f or  

i l l umi nat i on of  const i t ut i onal  quest i ons. " ) ;  I n r e Car l  F. S. ,  

2001 WI  App 97,  ¶5,  242 Wi s.  2d 605,  626 N. W. 2d 330 ( " The 

pur pose of  t he r equi r ement  of  st andi ng i s t o ensur e t hat  a 

concr et e case i nf or ms t he cour t  of  t he consequences of  i t s  

                                                 
6 The Uni t ed St at es Const i t ut i on l i mi t s t he j ur i sdi ct i on of  

f eder al  cour t s t o onl y " cases"  or  " cont r over s i es. "   See U. S.  
Const .  ar t .  I I I ,  § 2,  c l .  1.  

7 We do,  however ,  l ook t o f eder al  case l aw as per suasi ve 
aut hor i t y r egar di ng st andi ng quest i ons.   Wi sconsi n' s Envt l .  
Decade,  I nc.  v.  Pub.  Ser v.  Comm' n,  69 Wi s.  2d 1,  11,  230 
N. W. 2d 243 ( 1975) .  
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deci s i on and t hat  peopl e who ar e di r ect l y concer ned and ar e 

t r ul y adver se wi l l  genui nel y pr esent  opposi ng pet i t i ons t o t he 

cour t . " ) .  

¶17 We sympat hi ze wi t h t he ar gument  t hat  al l  vot er s ar e 

har med by an amendment  i nval i dl y submi t t ed t o t he peopl e.   

St i l l ,  i t  i s  di f f i cul t  t o det er mi ne t he pr eci se nat ur e of  t he 

i nj ur y her e,  and we ar e t r oubl ed by t he br oad gener al  vot er  

st andi ng ar t i cul at ed by t he c i r cui t  cour t .   However ,  whet her  as 

a mat t er  of  j udi c i al  pol i cy,  or  because McConkey has at  l east  a 

t r i f l i ng i nt er est  i n hi s vot i ng r i ght s,  we bel i eve t he uni que 

ci r cumst ances of  t hi s case r ender  t he mer i t s of  McConkey' s c l ai m 

f i t  f or  adj udi cat i on.  

¶18 Numer ous r easons suppor t  our  concl usi on.   Fi r st ,  

McConkey has compet ent l y f r amed t he i ssues and zeal ousl y ar gued 

hi s case.   Second,  i t  i s  l i kel y t hat  i f  hi s c l ai m wer e di smi ssed 

on st andi ng gr ounds,  anot her  per son who coul d mor e cl ear l y  

demonst r at e st andi ng woul d br i ng an i dent i cal  sui t ,  r ai s i ng 

j udi c i al  ef f i c i ency concer ns.   Thi r d,  t he consequences of  our  

deci s i on ar e suf f i c i ent l y c l ear ;  a di f f er ent  pl ai nt i f f  woul d not  

enhance our  under st andi ng of  t he i ssues i n t hi s  case.   Four t h,  a 

det ai l ed anal ysi s of  t he nat ur e of  an i nj ur y her e mi ght  

i nappr opr i at el y r equi r e us t o pr emat ur el y i nt er pr et  t he 

subst ance of  t he amendment .   Fi f t h,  as a l aw devel opment  cour t ,  

we t hi nk i t  pr udent  t hat  t he c i t i zens of  Wi sconsi n have t hi s 

i mpor t ant  i ssue of  const i t ut i onal  l aw r esol ved.   The quest i on of  

whet her  an amendment  was ef f ect ual l y adopt ed wei ghs heavi l y i n 

f avor  of  addr essi ng t he mer i t s of  McConkey' s chal l enge.   
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Fi nal l y,  none of  our  pr i or  cases concer ni ng t he separ at e 

amendment  r ul e i nvol ved a chal l enge on st andi ng gr ounds.   

I nst ead,  we addr essed t he i ssue wi t hout  ar t i cul at i ng a speci f i c  

i nj ur y,  and wer e ani mat ed by pol i cy consi der at i ons s i mi l ar  t o 

t hose ar t i cul at ed t oday.   See,  e. g. ,  St at e ex r el .  Hudd v.  

Ti mme,  54 Wi s.  318,  332- 33,  11 N. W.  785 ( 1882)  ( deci di ng t o 

addr ess t he separ at e amendment  c l ai m because " f or c i bl e"  

ar gument s agai nst  t he amendment ' s val i di t y wer e pr esent ed and 

because of  t he i mpor t ance of  set t l i ng whet her  an amendment  i s 

par t  of  t he const i t ut i on or  not ) .  

¶19 Because we concl ude t hat  t he mer i t s of  McConkey' s 

c l ai m ar e f i t  f or  consi der at i on,  we now move t o t he subst ance of  

hi s c l ai m.  
 

B.  Was t he Mar r i age Amendment  Adopt ed i n Vi ol at i on of  t he 
Separ at e Amendment  Rul e? 

¶20 Ar t i c l e XI I  of  t he Wi sconsi n Const i t ut i on def i nes t he 

pr ocedur es f or  amendi ng t he const i t ut i on.   Sect i on 1 pr ovi des 

t hat  a pr oposed amendment  passed by each house i n successi ve 

l egi s l at ur es i s t o be submi t t ed " t o t he peopl e i n such manner  

and at  such t i me as t he l egi s l at ur e shal l  pr escr i be. "   Wi s.  

Const .  ar t .  XI I ,  § 1.   I t  f ur t her  speci f i es t hat  i f  a maj or i t y  

of  t he vot er s appr ove t he amendment ,  i t  shal l  become par t  of  t he 

const i t ut i on " pr ovi ded,  t hat  i f  mor e t han one amendment  be 

submi t t ed,  t hey shal l  be submi t t ed i n such manner  t hat  t he 

peopl e may vot e f or  or  agai nst  such amendment s separ at el y. "   I d.   

Thi s i s t he separ at e amendment  r ul e.  
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¶21 Af t er  passage by bot h houses i n t wo successi ve 

l egi s l at ur es and appr oval  by vot er s i n a r ef er endum on November  

7,  2006,  Sect i on 13 of  Ar t i c l e XI I I  of  t he Wi sconsi n 

Const i t ut i on was cr eat ed t o r ead:  

Onl y a mar r i age bet ween one man and one woman shal l  be 
val i d or  r ecogni zed as a mar r i age i n t hi s st at e.   A 
l egal  st at us i dent i cal  or  subst ant i al l y  s i mi l ar  t o 
t hat  of  mar r i age f or  unmar r i ed i ndi v i dual s shal l  not  
be val i d or  r ecogni zed i n t hi s st at e.  

Thi s i s t he mar r i age amendment .  

¶22 McConkey ar gues t hat  t he mar r i age amendment  was 

adopt ed i n v i ol at i on of  t he separ at e amendment  r ul e.   

Speci f i cal l y,  McConkey ar gues t hat  t he mar r i age amendment  i s 

compr i sed of  t wo amendment s t hat  shoul d have been pr esent ed t o 

t he vot er s separ at el y,  and t hat  because i t  was not  so pr esent ed,  

t he mar r i age amendment  was not  pr oper l y adopt ed and i s i nval i d,  

i . e. ,  not  cur r ent l y par t  of  t he Wi sconsi n Const i t ut i on.  

¶23 To be cl ear ,  t he quest i on bef or e us i s not  whet her  t he 

mar r i age amendment  i s good publ i c pol i cy or  bad publ i c pol i cy,  

nor  i s i t s i nt er pr et at i on or  appl i cat i on bef or e us t oday.   The 

i ssue bef or e us i s whet her  t he mar r i age amendment  was adopt ed i n 

conf or mi t y wi t h t he const i t ut i onal  r equi r ement  t hat  t he peopl e 

be al l owed t o vot e separ at el y on separ at e amendment s.   See 

Mi l waukee Al l i ance,  106 Wi s.  2d at  602 ( " What  i s not  bef or e t hi s 

cour t  i s  t he wi sdom or  const i t ut i onal i t y of  t he subst ance of  t he 

amendment .   The i ssue,  i nst ead,  i s whet her  t he l egi s l at ur e met  

t he const i t ut i onal  and st at ut or y  r equi r ement s f or  submi t t i ng t he 

amendment  t o t he el ect or at e. " ) .  
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¶24 We begi n our  anal ysi s i n Par t  1 by r evi ewi ng t he t ext  

of  t he const i t ut i on' s separ at e amendment  r ul e and t he t hr ee 

pr i or  cases t hat  have appl i ed i t .   I n Par t  2,  we def i ne t he t est  

f or  det er mi ni ng whet her  an amendment  v i ol at es t he separ at e 

amendment  r ul e.   Fi nal l y,  i n Par t  3,  we appl y t he t est  t o 

McConkey' s chal l enge of  t he mar r i age amendment  i n t hi s case.  

1.  The Const i t ut i on and Pr i or  Case Law 

¶25 Ar t i c l e XI I ,  Sect i on 1 st at es t hat  amendment s may be 

submi t t ed t o t he peopl e " i n such manner  .  .  .  as t he l egi s l at ur e 

shal l  pr escr i be. "   Thus,  t he const i t ut i on assi gns consi der abl e 

aut hor i t y and di scr et i on t o t he l egi s l at ur e i n t he way i t  

submi t s amendment s t o t he peopl e f or  a vot e.   Our  i nqui r y i s  

" whet her  t he l egi s l at ur e i n t he f or mat i on of  t he quest i on act ed 

r easonabl y and wi t hi n t hei r  const i t ut i onal  gr ant  of  aut hor i t y 

and di scr et i on. "   Mi l waukee Al l i ance,  106 Wi s.  2d at  604.  

¶26 Thi s i s not  t o say t he l egi s l at ur e' s di scr et i on i s 

wi t hout  l i mi t .   The const i t ut i on i s c l ear  t hat  t he peopl e must  

be abl e t o vot e f or  or  agai nst  each amendment  " i f  mor e t han one 

amendment  be submi t t ed. "   Wi s.  Const .  ar t .  XI I ,  § 1 ( emphasi s 

added) .   On i t s  f ace,  t hi s l anguage does not  pr ohi bi t  a s i ngl e 

const i t ut i onal  amendment  f r om bei ng compl ex or  mul t i f acet ed,  or  

f r om cont ai ni ng a var i et y of  speci f i c  pr escr i pt i ons and 

pr oscr i pt i ons.   The const i t ut i onal  t ext  suggest s t hat  t he 

separ at e amendment  r ul e i s i mpl i cat ed onl y when t he subst ance of  

an amendment  cannot  be sai d t o const i t ut e a s i ngl e amendment .  

¶27 Our  case l aw af f i r ms t hi s under st andi ng.   Thi s  cour t  

has exami ned whet her  a const i t ut i onal  amendment  v i ol at es t he 
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separ at e amendment  r ul e on t hr ee pr i or  occasi ons.   Each mer i t s 

di scussi on.  

¶28 Thi s cour t  f i r st  encount er ed a separ at e amendment  r ul e 

chal l enge i n St at e ex r el .  Hudd v.  Ti mme,  54 Wi s.  318,  11 

N. W.  785 ( 1882) .   I n t hat  case,  t he const i t ut i onal  amendment  

cont ai ned f our  di st i nct  pr oposi t i ons:  ( 1)  member s of  t he 

Assembl y woul d ser ve t wo- year  t er ms i nst ead of  one- year  t er ms,  

and be el ect ed f r om si ngl e di st r i ct s;  ( 2)  senat or s woul d ser ve 

f our - year  t er ms i nst ead of  t wo- year  t er ms,  and be el ect ed 

al t er nat el y i n odd and even number ed di st r i ct s ever y t wo year s;  

( 3)  t he l egi s l at ur e woul d meet  no mor e t han once ever y t wo 

year s;  and ( 4)  l egi s l at i ve sal ar i es woul d i ncr ease t o $500.   I d.  

at  326.  

¶29 We r ej ect ed as absur d t he cont ent i on t hat  each 

di st i nct  pr oposi t i on must  be submi t t ed separ at el y.   Such an 

appr oach woul d make amendi ng t he const i t ut i on undul y di f f i cul t ,  

especi al l y f or  compl ex i ssues or  when an over al l  change mi ght  be 

i mpossi bl e t o ef f ect uat e i f  t he vot er s coul d choose t o adopt  

cer t ai n par t s of  t he pr oposed amendment  and not  ot her s.   I d.  at  

335- 36.  

¶30 I nst ead,  we const r ued t he separ at e amendment  r ul e t o 

r equi r e separ at e vot es on " amendment s whi ch have di f f er ent  

obj ect s and pur poses i n v i ew. "   I d.  at  336.   As such,  we st at ed 

t he f ol l owi ng t est :  " I n or der  t o const i t ut e mor e t han one 

amendment ,  t he pr oposi t i ons submi t t ed must  r el at e t o mor e t han 

one subj ect ,  and have at  l east  t wo di st i nct  and separ at e 

pur poses not  dependent  upon or  connect ed wi t h each ot her . "   I d.  
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¶31 Appl y i ng t hi s t est  t o t he f act s of  t he case t hen 

bef or e us,  we concl uded t hat  al l  of  t he pr oposi t i ons r el at ed t o 

t he pur pose of  changi ng f r om annual  t o bi enni al  sessi ons of  t he 

l egi s l at ur e.   I d.   Most  i nt er est i ng and r el evant  t o McConkey' s 

c l ai m was our  di scussi on of  t he l egi s l at i ve pay r ai se.   Thi s 

pr oposi t i on was " l ess i nt i mat el y and necessar i l y  connect ed wi t h 

t he change t o bi enni al  sessi ons,  yet  i t  was cl ear l y connect ed 

wi t h i t . "   I d.  at  337.   We expl ai ned t hat  i t  was " pr oper "  t o 

i ncr ease t he pay of  l egi s l at or s because of  t he i ncr eased dut i es 

and ser vi ce r equi r ed by t he amendment .   I d.   Though t he 

l egi s l at ur e cer t ai nl y coul d have submi t t ed t he pr oposi t i ons as 

separ at e amendment s,  i t  di d not  need t o do so because t he 

const i t ut i on gr ant s t he l egi s l at ur e di scr et i on i n t hi s ar ea.   

I d.   As l ong as t her e i s one gener al  pur pose,  and t he i t ems ar e 

connect ed wi t h t hat  pur pose,  t he l egi s l at ur e has gr eat  l at i t ude 

as t o how i t  dr af t s amendment s.   I d.  

¶32 Our  opi ni on went  f ur t her  and di scussed ot her  

amendment s t hat  had been adopt ed.   Ar t i c l e I V,  Sect i on 31 ( s i nce 

amended t wi ce) ,  f or  exampl e,  pr ohi bi t ed t he l egi s l at ur e f r om 

passi ng speci al  or  pr i vat e l aws i n ni ne di f f er ent  c i r cumst ances,  

and r equi r ed t he l egi s l at ur e t o enact  gener al  l aws f or  anyt hi ng 

not  pr ohi bi t ed by t he amendment .   I d.  at  337- 38.   We not ed t hat  

t hi s amendment  was f ar  mor e open t o chal l enge t han t he change 

f r om an annual  t o bi enni al  l egi s l at ur e,  but  no one t hought  t o 

chal l enge i t s val i di t y.   I d.   Even so,  we st at ed t hat  t he 

amendment  const i t ut ed a s i ngl e amendment .   I d.  at  338.   The 

gener al  pur pose of  t he amendment  was t o " r est r i ct  t he power  of  
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t he l egi s l at ur e i n t he mat t er  of  enact i ng speci al  and pr i vat e 

l aws. "   I d.   Agai n we st at ed t hat  whi l e each of  t he speci f i cal l y 

pr ohi bi t ed t ypes of  pr i vat e or  speci al  l aws coul d have been 

submi t t ed separ at el y,  t he l egi s l at ur e had t he di scr et i on t o 

submi t  t hem t oget her .   I d.   I n f act ,  al l  of  t he seven amendment s 

t hat  had been adopt ed up t o t hat  poi nt  wer e subj ect  t o s i mi l ar  

obj ect i ons,  we expl ai ned,  but  al l  wer e accept abl e because t hey 

had " one gener al  pur pose i n v i ew. "   I d.  at  339.   Al l  of  t he 

pr oposi t i ons i n each " wer e connect ed wi t h and i nt ended t o car r y 

i nt o ef f ect "  t he one gener al  pur pose.   I d.  

¶33 We addr essed t he separ at e amendment  r ul e agai n ( among 

ot her  i ssues)  i n St at e ex r el .  Thomson v.  Zi mmer man,  264 

Wi s.  644,  60 N. W. 2d 416 ( 1953) .   I n t hat  case,  a const i t ut i onal  

amendment  appr oved by t he peopl e made t he f ol l owi ng changes:  ( 1)  

St at e Senat e di st r i ct s wer e t o be cr eat ed t aki ng l and ar ea and 

popul at i on i nt o account ,  not  j ust  popul at i on;  ( 2)  mi l i t ar y 

per sonnel  and " I ndi ans not  t axed, "  who wer e pr evi ousl y not  

count ed i n cr eat i ng Senat e and Assembl y di st r i ct s,  wer e now t o 

be count ed;  ( 3)  Assembl y di st r i ct s wer e t o be cr eat ed usi ng 

t own,  v i l l age,  and war d l i nes,  wher e pr evi ous l y t hey wer e t o 

i ncl ude count y,  pr eci nct ,  t own,  and war d l i nes;  and ( 4)  Assembl y 

di st r i ct s no l onger  needed t o f al l  ent i r el y wi t hi n a s i ngl e 

Senat e di st r i ct .   I d.  at  653- 54.   The r ef er endum quest i on 

submi t t ed t o vot er s asked:   " Shal l  sect i ons 3,  4 and 5 of  

ar t i c l e I V of  t he const i t ut i on be amended so t hat  t he 

l egi s l at ur e shal l  appor t i on,  al ong t own,  v i l l age or  war d l i nes,  
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t he senat e di st r i ct s on t he basi s of  ar ea and popul at i on and t he 

assembl y di st r i ct s accor di ng t o popul at i on?"   I d.  at  651.  

¶34 The At t or ney Gener al  ar gued t hat  t he amendment  

f ol l owed t he r equi r ement s announced i n Hudd because al l  of  t he 

pr ovi s i ons wer e " necessar y,  or  at  l east  conveni ent  and pr oper ,  

f or  t he accompl i shment  of  t he mai n pur pose"  of  t aki ng ar ea as 

wel l  as popul at i on i nt o account  i n appor t i oni ng Senat e 

di st r i ct s.   I d.  at  656.   The Thomson cour t  accept ed wi t hout  

di scussi on8 t hat  t he mai n pur pose was t o t ake ar ea as wel l  as 

popul at i on i nt o account  i n appor t i oni ng Senat e di st r i ct s,  but  

concl uded t hat  t wo of  t he pr oposi t i ons di d not  suppor t  t hi s 

gener al  pur pose.   I d.   The changes t o t he Assembl y di st r i ct s 

el i mi nat ed t he pr evi ous r equi r ement  t hat  Assembl y di st r i ct s wer e 

t o cont ai n whol e count i es,  a " dr ast i c,  r evol ut i onar y al t er at i on"  

t o t he cur r ent  const i t ut i onal  scheme.   I d.   Rel y i ng on Hudd,  we 

hel d t hat  t hi s change had " no bear i ng on t he mai n pur pose of  t he 

pr oposed amendment ,  .  .  .  nor  does i t  t end t o ef f ect  or  car r y 

out  t hat  pur pose. "   I d.   Si mi l ar l y,  we hel d t hat  t he count i ng of  

unt axed I ndi ans and mi l i t ar y per sonnel  was al so " not  a det ai l  of  

a mai n pur pose t o consi der  ar ea i n senat e di st r i ct s. "   I d.  at  

                                                 
8 The begi nni ng of  t he Thomson opi ni on does di scuss t he 

l egi s l at i ve " agi t at i on"  f or  i nc l udi ng l and ar ea as wel l  as 
popul at i on i n t he f or mat i on of  l egi s l at i ve di st r i ct s.   St at e ex 
r el .  Thomson v.  Zi mmer man,  264 Wi s.  644,  649,  60 N. W. 2d 416 
( 1953) .   I t  i s  uncl ear  how i mpor t ant  t hi s was i n t he cour t ' s  
det er mi nat i on of  t he gener al  pur pose of  t he amendment .  
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657.   Ther ef or e,  we concl uded t hat  t he amendment  was adopt ed i n 

v i ol at i on of  t he separ at e amendment  r ul e.   I d.  at  660. 9 

¶35 The most  r ecent  case chal l engi ng an amendment  under  

t he separ at e amendment  r ul e i s Mi l waukee Al l i ance v.  El ect i ons 

Bd. ,  106 Wi s.  2d 593,  317 N. W. 2d 420 ( 1982) .   I n t hat  case,  t he 

amendment  cont ai ned a ser i es of  changes t o Ar t i c l e I ,  Sect i on 8 

per mi t t i ng cour t s t o deny or  r evoke bai l  f or  cer t ai n accused 

per sons,  and al l owi ng cour t s t o set  condi t i ons f or  r el ease——bai l  

among t hem——f or  t he pur poses of  assur i ng t he accused per son' s 

appear ance i n cour t ,  pr ot ect i ng t he communi t y,  or  pr event i ng 

i nt i mi dat i on of  wi t nesses.   I d.  at  602.   The changes i ncl uded 

bot h gener al  st at ement s of  a cour t ' s  power ,  as wel l  as speci f i c  

condi t i ons t i ed t o cer t ai n cr i mes.   I d.  at  601.  

¶36 I n t hat  case,  t he i ssue was " whet her  t he l egi s l at ur e 

i n t he f or mat i on of  t he quest i on act ed r easonabl y and wi t hi n 

t hei r  const i t ut i onal  gr ant  of  aut hor i t y and di scr et i on. "   I d.  at  

604.   Ci t i ng Hudd,  we asser t ed,  " I t  i s  wi t hi n t he di scr et i on of  

t he l egi s l at ur e t o submi t  sever al  di st i nct  pr oposi t i ons as one 

amendment  i f  t hey r el at e t o t he same subj ect  mat t er  and ar e 

desi gned t o accompl i sh one gener al  pur pose. "   I d.  at  604- 05.  

¶37 We expl ai ned t hat  t he pur pose of  t he amendment  was " t o 

change t he const i t ut i onal  pr ovi s i on f r om t he l i mi t ed concept  of  

                                                 
9 We al so st r uck down t he amendment  on t he gr ounds t hat  t he 

r ef er endum quest i on was i nval i d and " di d not  pr esent  t he r eal  
quest i on. "   See Thomson,  264 Wi s.  at  657- 61.  
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bai l  t o t he concept  of  ' condi t i onal  r el ease. ' " 10  I d.  at  607.   We 

concl uded t hat  t he ant i - monet ar y bai l  and condi t i onal  r el ease 

pr ovi s i ons di d not  need t o be submi t t ed separ at el y because 

def eat  of  one of  t he pr oposi t i ons woul d have dest r oyed t he 

over al l  pur pose of  t he amendment . 11  I d.   The Hudd st andar d was 

agai n key——t he l egi s l at ur e may submi t  mul t i pl e pr oposi t i ons 

wi t hi n one pr oposed amendment  so l ong as t hose pr oposi t i ons t end 

t o ef f ect  and car r y out  one gener al  pur pose and ar e connect ed 

wi t h one subj ect .   I d.  

                                                 
10 The j oi nt  r esol ut i on st at ed t hat  t he amendment  r el at ed t o 

" r evi s i ng t he r i ght  t o bai l  and aut hor i z i ng t he l egi s l at ur e t o 
per mi t  c i r cui t  cour t s t o deny r el ease on bai l  f or  a l i mi t ed 
per i od t o cer t ai n accused per sons. "   Mi l waukee Al l i ance v.  
El ect i ons Bd. ,  106 Wi s.  2d 593,  600,  317 N. W. 2d 420 ( 1982) .   
Thi s " r el at i ng t o"  c l ause was cer t ai nl y ver y s i mi l ar  t o our  
ar t i cul at i on of  t he pur pose.   Never t hel ess,  we di d not  adopt  or  
appear  t o consi der  i t  i n our  f or mul at i on of  t he pur pose.  

11 We expl ai ned as f ol l ows:  

The Al l i ance ar gues t hat  t he i ssues of  condi t i onal  
r el ease and ant i - monet ar y bai l  shoul d have been 
submi t t ed t o t he vot er s as separ at e quest i ons,  because 
t he successf ul  adopt i on of  ei t her  one woul d not  have 
dest r oyed t he usef ul ness of  t he ot her .  That  i s not  
r eal i st i c.  When t he pur pose of  t he pr oposed amendment  
was t o change t he hi st or i cal  concept  of  bai l  wi t h i t s 
excl usi ve pur pose of  assur i ng one' s pr esence i n cour t ,  
as def i ned by common l aw,  t o a compr ehensi ve pl an f or  
condi t i onal  r el ease,  t he def eat  of  ei t her  pr oposi t i on 
woul d have dest r oyed t he over al l  pur pose of  t he t ot al  
amendment .  

Mi l waukee Al l i ance,  106 Wi s.  2d at  607.  
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2.  Def i ni ng t he Test  

¶38 Thi s i s t he f our t h case chal l engi ng t he val i di t y of  an 

amendment  under  t he separ at e amendment  r ul e.   The di sput e 

bet ween t he par t i es can be br oken down i nt o t hr ee i ssues.   

Fi r st ,  t he par t i es di sagr ee about  t he pr oper  way t o t est  t he 

val i di t y of  an amendment  under  t he separ at e amendment  r ul e.   

Second,  whi l e bot h par t i es agr ee t hat  t he gener al  pur pose of  t he 

amendment  i s an i mpor t ant  el ement  of  t he t est ,  t hey di ver ge over  

t he met hod t he cour t  shoul d use t o det er mi ne t he pur pose.   And 

t hi r d,  t he par t i es di sagr ee over  how t he amendment  i n t hi s case 

f ar es under  t he appl i cabl e t est . 12 

¶39 Fi r st ,  t he par t i es of f er  dr amat i cal l y di f f er ent  

ver si ons of  t he oper at i ve t est  ar i s i ng f r om t hese cases.   

McConkey f ocuses on t he ant i - l ogr ol l i ng pur pose13 of  t he separ at e 

amendment  r ul e and cont ends t hat ,  i n or der  t o sur vi ve r evi ew,  

t he var i ous pr oposi t i ons i n an amendment  must  be ai med at  a 

s i ngl e pur pose and be i nt er r el at ed and i nt er dependent  such t hat  

i f  t he pr oposi t i ons had been submi t t ed as separ at e quest i ons,  

t he def eat  of  one pr oposi t i on woul d dest r oy t he over al l  pur pose 

of  t he mul t i - pr oposi t i on pr oposal .   The At t or ney Gener al ,  

quot i ng Mi l waukee Al l i ance,  count er s t hat  " [ i ] t  i s  wi t hi n t he 

di scr et i on of  t he l egi s l at ur e t o submi t  sever al  di st i nct  

                                                 
12 Thi s t hi r d i ssue i s di scussed i n Par t  3.  

13 " Logr ol l i ng"  i s t he j oi ni ng of  " unr el at ed pr ovi s i ons and 
cr eat i ng a uni on of  i nt er est s t o secur e passage"  of  l egi s l at i on,  
or  her e,  a pr oposed const i t ut i onal  amendment .   St at e ex r el .  
Wi sconsi n Senat e v.  Thompson,  144 Wi s.  2d 429,  445,  424 
N. W. 2d 385 ( 1988) .  
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pr oposi t i ons as one amendment  i f  t hey r el at e t o t he same subj ect  

mat t er  and ar e desi gned t o accompl i sh one gener al  pur pose. "   106 

Wi s.  2d at  604- 05.   He r ej ect s t he c l ai m t hat  pr oposi t i ons must  

be mut ual l y dependent  i n or der  t o be submi t t ed as a s i ngl e 

amendment .  

¶40 We agr ee wi t h t he At t or ney Gener al .   We r eaf f i r m t hi s 

cour t ' s  r epeat ed hol di ngs t hat  t he const i t ut i on gr ant s t he 

l egi s l at ur e consi der abl e di scr et i on i n t he manner  i n whi ch 

amendment s ar e dr af t ed and submi t t ed t o t he peopl e.   The i nqui r y 

i s " whet her  t he l egi s l at ur e i n t he f or mat i on of  t he quest i on 

act ed r easonabl y and wi t hi n t hei r  const i t ut i onal  gr ant  of  

aut hor i t y and di scr et i on. "   Mi l waukee Al l i ance,  106 Wi s.  2d at  

604.   An ot her wi se val i d amendment  wi l l  t her ef or e be const r ued 

as mor e t han one amendment  onl y i n exceedi ngl y r ar e 

c i r cumst ances.  

¶41 The pr oper  t est  i s  l ai d out  i n Mi l waukee Al l i ance:  " I t  

i s  wi t hi n t he di scr et i on of  t he l egi s l at ur e t o submi t  sever al  

di st i nct  pr oposi t i ons as one amendment  i f  t hey r el at e t o t he 

same subj ect  mat t er  and ar e desi gned t o accompl i sh one gener al  

pur pose. "   I d.  at  604- 05.   As we st at ed i n Thomson,  al l  of  t he 

pr oposi t i ons must  " t end t o ef f ect  or  car r y out "  t he pur pose.   

Thomson,  264 Wi s.  at  656.  

¶42 McConkey' s posi t i on i s i nconsi st ent  wi t h t he 

const i t ut i on' s gr ant  of  di scr et i on t o t he l egi s l at ur e,  and i s 

i r r econci l abl e wi t h t hese pr i or  hol di ngs.   The di st i nct  

pr oposi t i ons need not  be,  as McConkey ur ges,  i nt er connect ed and 

dependent  upon one anot her  such t hat  i f  one pr oposi t i on f ai l ed,  
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t he t ot al  pur pose woul d be dest r oyed.   Whi l e Hudd uses t he 

phr ase " dependent  upon, "  t he Hudd cour t  di d not  use i t  t o 

suggest  an i nt er dependency r equi r ement  as McConkey asser t s.   

I nst ead,  Hudd est abl i shed t he pr i nci pl e t hat  t he pr oposi t i ons 

must  r el at e t o t he same subj ect  and be " dependent  upon or  

connect ed wi t h"  t he same gener al  pur pose.   Hudd,  54 Wi s.  at  336 

( emphasi s added) .   I n Hudd,  we expl i c i t l y  r ej ect ed t he not i on 

t hat  t he pr oposi t i ons had t o be i nt er dependent ;  we r equi r ed onl y 

a " connect i on"  bet ween t he pr ovi s i ons.   Hence,  t he l egi s l at i ve 

pay r ai se di d not  doom t he amendment  i n Hudd because,  t hough i t  

was " l ess i nt i mat el y and necessar i l y  connect ed wi t h t he change 

t o bi enni al  sessi ons, "  i t  was nonet hel ess " c l ear l y connect ed 

wi t h i t "  and " pr oper . "   I d.  at  337.   McConkey' s appr oach 

undoubt edl y woul d have r equi r ed st r i k i ng down t he l egi s l at i ve 

pay r ai se i n Hudd,  and l i kel y woul d have al so doomed t he 

amendment  chal l enged i n Mi l waukee Al l i ance because of  some of  

i t s speci f i c  pr ovi s i ons. 14  The pr oposi t i ons,  t hen,  need onl y 

                                                 
14 One pr ovi s i on i n t he amendment  at  i ssue i n Mi l waukee 

Al l i ance,  f or  exampl e,  st at ed,  " I n det er mi ni ng t he 10- day and 
60- day per i ods [ speci f i ed i n t he amendment ] ,  t he cour t  shal l  
omi t  any per i od of  t i me f ound by t he cour t  t o r esul t  f r om a 
del ay caused by t he def endant  or  a cont i nuance gr ant ed whi ch was 
i ni t i at ed by t he def endant . "   Wi s.  Const .  ar t .  I ,  § 8( 3) .   The 
def eat  of  t hi s pr oposi t i on woul d sur el y not  have def eat ed t he 
over al l  pur pose of  t he amendment  of  changi ng " f r om t he l i mi t ed 
concept  of  bai l  t o t he concept  of  ' condi t i onal  r el ease. ' "   
Mi l waukee Al l i ance,  106 Wi s.  2d at  607.   However ,  i t  was 
connect ed wi t h and t ended t o ef f ect  or  car r y out  t hat  pur pose,  
and i t s i ncl us i on t her ef or e di d not  v i ol at e t he separ at e 
amendment  r ul e.  
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r el at e t o t he same subj ect  and t end t o ef f ect  or  car r y out  one 

gener al  pur pose. 15 

¶43 Thi s,  of  cour se,  r ai ses t he second i ssue on whi ch t he 

par t i es spend consi der abl e t i me——how shoul d t he gener al  pur pose 

of  an amendment  be det er mi ned?  McConkey pr oposes t hat  t he best  

met hod f or  det er mi ni ng t he pur pose i s t o l ook t o t he " r el at i ng 

t o"  c l ause i n t he t i t l e of  t he j oi nt  r esol ut i on.   I n t hi s case,  

t he j oi nt  r esol ut i on st at es t he amendment  r el at es t o " pr ovi di ng 

t hat  onl y a mar r i age bet ween one man and one woman shal l  be 

val i d or  r ecogni zed as a mar r i age i n t hi s st at e. "   Goi ng 

f ur t her ,  McConkey ar gues t hat  t hi s i s t he onl y sour ce t he cour t  

can use t o det er mi ne pur pose.   Thi s appr oach,  he asser t s,  i s  

consi st ent  wi t h t he appr oach used i n Ar t i c l e I V,  Sect i on 18 of  

t he Wi sconsi n Const i t ut i on16 r el at i ng t o pr i vat e bi l l s ,  and 

ut i l i zes t he r ul es of  st at ut or y const r uct i on by f ocusi ng on a 

pl ai n r eadi ng of  t he j oi nt  r esol ut i on' s t i t l e.   The At t or ney 

                                                 
15 Our  pr i or  cases have descr i bed,  and we af f i r m her e t oday,  

a t est  i nqui r i ng i nt o bot h t he subj ect  mat t er  and pur pose of  an 
amendment ,  suggest i ng a t wo- par t  t est .   See Mi l waukee Al l i ance,  
106 Wi s.  2d at  604- 05.   I n pr act i ce,  however ,  t he anal ysi s i n 
our  pr i or  cases has bl ended t hese t wo,  of t en negl ect i ng t o 
di scuss or  anal yze t he subj ect  mat t er  of  an amendment .   See,  
e. g. ,  Hudd,  54 Wi s.  at  337- 39 ( gener al l y negl ect i ng t he 
di scussi on of  t he " subj ect "  component  of  t he t est  i n i t s 
anal ysi s) .   Thi s i s pr obabl y why t he par t i es f ocus t hei r  
ar gument s on how t he pur pose of  an amendment  shoul d be 
det er mi ned;  t hey do not  debat e how t he subj ect  of  an amendment  
shoul d be det er mi ned.  

16 Ar t i c l e I V,  Sect i on 18 pr ovi des:  " No pr i vat e or  l ocal  
bi l l  whi ch may be passed by t he l egi s l at ur e shal l  embr ace mor e 
t han one subj ect ,  and t hat  shal l  be expr essed i n t he t i t l e. "  
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Gener al  count er s t hat  an amendment ' s pur pose shoul d be 

det er mi ned f r om i t s t ext  and t he cont ext  i n whi ch i t  was adopt ed 

f ol l owi ng t he const i t ut i onal  i nt er pr et i ve appr oach out l i ned i n 

Dai r y l and Gr eyhound Par k v.  Doyl e. 17 

¶44 The gener al  pur pose of  a const i t ut i onal  amendment  i s 

not  an i nt er pr et i ve r i ddl e.   Text  and hi st or i cal  cont ext  shoul d 

make t he pur pose of  most  amendment s appar ent .   A pl ai n r eadi ng 

of  t he t ext  of  t he amendment  wi l l  usual l y r eveal  a gener al ,  

uni f i ed pur pose.   A cour t  mi ght  al so f i nd ot her  ext r i nsi c 

cont ext ual  sour ces hel pf ul  i n det er mi ni ng what  t he amendment  

sought  t o change or  af f i r m,  i ncl udi ng t he pr evi ous 

const i t ut i onal  st r uct ur e,  l egi s l at i ve and publ i c debat es over  

t he amendment ' s adopt i on,  t he t i t l e of  t he j oi nt  r esol ut i on,  t he 

common name f or  t he amendment ,  t he quest i on submi t t ed t o t he 

peopl e f or  a vot e,  l egi s l at i ve enact ment s f ol l owi ng adopt i on of  

t he amendment ,  and ot her  such sour ces.  

¶45 Thi s appear s t o have been t he gener al  appr oach 

f ol l owed i n Hudd.   I n t hat  case,  t hi s cour t  i dent i f i ed t he f our  

pr oposi t i ons cont ai ned i n t he amendment  f r om i t s t ext ,  and t he 

gener al  move f r om an annual  t o bi enni al  l egi s l at ur e was 

appar ent .   The amendment  was al so known t o t he publ i c as t he 

" bi enni al  sessi ons amendment . "   Hudd,  54 Wi s.  at  325.  

                                                 
17 Dai r y l and st at es t hat  t he const i t ut i on shoul d be 

const r ued by r ef er ence t o t he pl ai n meani ng of  t he pr ovi s i on,  
t he debat es and pr act i ces at  t he t i me,  and t he ear l i est  
l egi s l at i ve act i on f ol l owi ng adopt i on.   Dai r y l and Gr eyhound Par k 
v.  Doyl e,  2006 WI  107,  ¶19,  295 Wi s.  2d 1,  719 N. W. 2d 408.  
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¶46 I n Mi l waukee Al l i ance,  t he cour t  descr i bed t he pur pose 

of  t he amendment  wi t h par t i cul ar i t y:  

The pur pose of  t he amendment  was t o cont i nue t he 
guar ant ee of  bai l  t o t hose ent i t l ed t o i t ,  t o al l ow 
r el ease of  some per sons wi t hout  r equi r i ng money bai l  
but  wi t h ot her  r easonabl e condi t i ons,  and at  t he same 
t i me,  under  a s t r uct ur ed syst em,  t o hol d per sons f or  
l i mi t ed per i ods wi t hout  t he opt i on of  bai l  when a 
cour t  det er mi nes t hat  such act i on i s necessar y t o 
pr ot ect  t he communi t y f r om ser i ous bodi l y har m or  t o 
pr ot ect  soci et y ' s i nt er est  i n t he admi ni st r at i on of  
j ust i ce by pr event i ng t he i nt i mi dat i on of  wi t nesses.  

Mi l waukee Al l i ance,  106 Wi s.  2d at  608.   Thi s pur pose appear s t o 

be gl eaned f r om t he t ext  of  t he amendment .   The cour t  al so 

descr i bed a gener al  pur pose of  changi ng " f r om t he l i mi t ed 

concept  of  bai l  t o t he concept  of  ' condi t i onal  r el ease. ' "   I d.  

at  607.   The cour t  appear ed t o deci pher  t hi s pur pose by 

compar i ng t he pr evi ous const i t ut i onal  st r uct ur e wi t h t he 

pr ovi s i ons i n t he new amendment . 18 

¶47 The met hod f or  det er mi ni ng t he pur pose advocat ed by 

McConkey——adopt i ng ver bat i m t he " r el at i ng t o"  c l ause i n t he 

t i t l e of  t he j oi nt  r esol ut i on——i s suppor t ed nei t her  by case l aw 

nor  by common sense.   None of  our  cases f ol l ow McConkey' s 

appr oach.   Nei t her  Hudd nor  Thomson even di scuss t he t i t l e of  

t he j oi nt  r esol ut i on.   I n Mi l waukee Al l i ance,  we not ed t he 

                                                 
18 The Thomson case,  on t he ot her  hand,  i s a bi t  of  an 

anomal y wi t h r egar d t o t he det er mi nat i on of  pur pose.   The cour t  
appear ed t o accept  t he st at ement  of  pur pose pr of f er ed by t he 
At t or ney Gener al ,  t he of f i cer  char ged wi t h def endi ng t he 
amendment .   See Thomson,  264 Wi s.  at  656.   The cour t  di d not  
at t empt  t o cr af t  a pur pose of  i t s  own,  and seemed t o suggest  
t hat  t he par t i es agr eed on t he pur pose of  t he amendment .  
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st at ement  of  pur pose cont ai ned i n t he t i t l e of  t he j oi nt  

r esol ut i on,  but  di d not  adopt  i t  as McConkey suggest s we must  do 

her e.  

¶48 McConkey' s anal ogi es t o t he r est r i ct i ons on pr i vat e 

bi l l s  i n Ar t i c l e I V,  Sect i on 18 ar e al so i napposi t e.   The t ext  

of  t hat  pr ovi s i on i t sel f  st at es t hat  pr i vat e or  l ocal  bi l l s  may 

encompass onl y one subj ect ,  " and t hat  shal l  be expr essed i n t he 

t i t l e. "   Wi s.  Const .  ar t .  I V,  § 18.   The separ at e amendment  

r ul e,  however ,  cont ai ns no si mi l ar  st r i ct ur e,  st r ongl y 

suggest i ng t he j oi nt  r esol ut i on' s t i t l e shoul d not  be t he 

concl usi ve,  much l ess excl usi ve,  st at ement  of  pur pose.   See 

Weber  v.  Town of  Saukvi l l e,  209 Wi s.  2d 214,  231,  562 N. W. 2d 412 

( 1997)  ( st at i ng t he r ul e of  const r uct i on t hat  when t he 

t er mi nol ogy of  s i mi l ar  pr ovi s i ons i s di f f er ent ,  an i nf er ence i s 

dr awn t hat  di f f er ent  meani ngs ar e i nt ended) .  

¶49 Fi nal l y,  whi l e t he st at ement  of  pur pose i n t he t i t l e 

i s r el evant  and hel pf ul ,  l i mi t i ng r evi ew t o t he t i t l e al one 

makes l i t t l e pr act i cal  sense.   McConkey ar gues t hat  l i mi t i ng 

r evi ew t o t he t ext  of  t he t i t l e i s aki n t o st at ut or y 

const r uct i on.   I t  i s  not .   McConkey' s appr oach does not  even 

al l ow t he cour t  t o r ead t he t ext  of  t he amendment  i t sel f ,  much 

l ess t he t ext  of  t he ent i r e j oi nt  r esol ut i on!   Far  f r om bei ng 

compar abl e t o st at ut or y const r uct i on,  McConkey' s appr oach 

r equi r es t he cour t  t o put  on bl i nder s wi t h r egar d t o t he 

amendment ' s cont ent .  

¶50 I n summar y,  " I t  i s  wi t hi n t he di scr et i on of  t he 

l egi s l at ur e t o submi t  sever al  di st i nct  pr oposi t i ons as one 
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amendment  i f  t hey r el at e t o t he same subj ect  mat t er  and ar e 

desi gned t o accompl i sh one gener al  pur pose. "   Mi l waukee 

Al l i ance,  106 Wi s.  2d at  604- 05.   The gener al  pur pose of  an 

amendment  may be deduced f r om t he t ext  of  t he amendment  i t sel f  

and f r om t he hi st or i cal  cont ext  i n whi ch t he amendment  was 

adopt ed.   And al l  of  t he pr oposi t i ons must  " t end t o ef f ect  or  

car r y out "  t hat  pur pose.   Thomson,  264 Wi s.  at  656.  

3.  Appl y i ng t he Test  

¶51 The mar r i age amendment  cont ai ns t wo pr oposi t i ons:  ( 1)  

" Onl y a mar r i age bet ween one man and one woman shal l  be val i d or  

r ecogni zed as a mar r i age i n t hi s  st at e" ;  and ( 2)  " A l egal  st at us  

i dent i cal  or  subst ant i al l y  s i mi l ar  t o t hat  of  mar r i age f or  

unmar r i ed i ndi v i dual s shal l  not  be val i d or  r ecogni zed i n t hi s 

st at e. "   The t ext  of  t hi s amendment  and hi st or i cal  cont ext  i n 

whi ch i t  was adopt ed make i t s gener al  subj ect  and pur pose pl ai n.  

¶52 A pl ai n r eadi ng of  t he t ext  of  t he amendment ,  i n whi ch 

bot h pr oposi t i ons expr essl y r ef er  t o " mar r i age, "  makes cl ear  

t hat  t he gener al  subj ect  of  t he amendment  i s mar r i age.   McConkey 

does not  seem t o di sput e t hi s poi nt .  

¶53 Bef or e t he mar r i age amendment  was adopt ed,  mar r i age i n 

Wi sconsi n was al r eady l i mi t ed by st at ut e t o t he uni ons of  one 

man and one woman.   See Wi s.  St at .  § 765. 001( 2)  ( 2005- 06) 19 

( " Under  t he l aws of  t hi s st at e,  mar r i age i s a l egal  r el at i onshi p 

bet ween 2 equal  per sons,  a husband and wi f e. " ) ;  § 765. 01 

                                                 
19 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e 

t o t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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( " Mar r i age,  so f ar  as i t s val i di t y at  l aw i s concer ned,  i s a 

c i v i l  cont r act ,  t o whi ch t he consent  of  t he par t i es capabl e i n 

l aw of  cont r act i ng i s essent i al ,  and whi ch cr eat es t he l egal  

st at us of  husband and wi f e. " ) . 20  Thi s amendment  was t her ef or e an 

ef f or t  t o pr eser ve and const i t ut i onal i ze t he st at us quo,  not  t o 

al t er  t he exi st i ng char act er  or  l egal  st at us of  mar r i age.  

¶54 The f i r st  sent ence pr eser ves t he one man- one woman 

char act er  of  mar r i age by so l i mi t i ng mar r i ages ent er ed i nt o or  

r ecogni zed i n Wi sconsi n.   The second sent ence,  by i t s pl ai n 

t er ms,  ensur es t hat  no l egi s l at ur e,  cour t ,  or  any ot her  

gover nment  ent i t y can get  ar ound t he f i r st  sent ence by cr eat i ng 

or  r ecogni z i ng " a l egal  st at us i dent i cal  or  subst ant i al l y 

                                                 
20 Wi sconsi n St at .  § 765. 001( 2)  st at es t he publ i c pol i cy 

obj ect i ves and i nt ent  of  t he l egi s l at ur e i n i t s r egul at i on of  
mar r i age.   I t  pr ovi des i n r el evant  par t :  

I t  i s  t he i nt ent  of  chs.  765 t o 768 t o pr omot e t he 
st abi l i t y  and best  i nt er est s of  mar r i age and t he 
f ami l y.   I t  i s  t he i nt ent  of  t he l egi s l at ur e t o 
r ecogni ze t he val uabl e cont r i but i ons of  bot h spouses 
dur i ng t he mar r i age and at  t er mi nat i on of  t he mar r i age 
by di ssol ut i on or  deat h.   Mar r i age i s t he i nst i t ut i on 
t hat  i s t he f oundat i on of  t he f ami l y and of  soci et y.   
I t s st abi l i t y  i s  basi c t o mor al i t y and ci v i l i zat i on,  
and of  v i t al  i nt er est  t o soci et y and t he st at e.   The 
consequences of  t he mar r i age cont r act  ar e mor e 
si gni f i cant  t o soci et y t han t hose of  ot her  cont r act s,  
and t he publ i c  i nt er est  must  be t aken i nt o account  
al ways.  .  .  .  The i mpai r ment  or  di ssol ut i on of  t he 
mar r i age r el at i on gener al l y r esul t s i n i nj ur y t o t he 
publ i c whol l y apar t  f r om t he ef f ect  upon t he par t i es 
i mmedi at el y concer ned.   Under  t he l aws of  t hi s st at e,  
mar r i age i s a l egal  r el at i onshi p bet ween 2 equal  
per sons,  a husband and wi f e,  who owe t o each ot her  
mut ual  r esponsi bi l i t y  and suppor t .  
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s i mi l ar  t o t hat  of  mar r i age. " 21  We need not  deci de what  l egal  

st at uses i dent i cal  or  subst ant i al l y  s i mi l ar  t o mar r i age ar e 

pr ohi bi t ed by t hi s c l ause i n or der  t o under st and i t s pl ai n and 

gener al  pur pose.  

¶55 Why pr eser ve t he st at us quo t hr ough a const i t ut i onal  

amendment ?  Thi s i s no secr et  ei t her .   The sponsor s of  t he 

amendment  wer e qui t e c l ear  t hat  st at e supr eme cour t  deci s i ons 

over t ur ni ng t he mar r i age l aws of  ot her  st at es wer e t he pr i mar y 

r eason f or  t he amendment . 22  I n shor t ,  t he sponsor s of  t he 

                                                 
21 McConkey ar gues t hat  t he second sent ence has not hi ng t o 

do wi t h t he f i r st ,  an asser t i on t hat  st r ai ns cr edul i t y.   Whi l e 
t he second sent ence at t empt s t o accompl i sh somet hi ng di f f er ent  
t han t he f i r st  sent ence,  i t  i s  pl ai nl y r el at ed t o and connect ed 
wi t h t he over al l  pur pose of  t he amendment .  

22 I n t he appendi x t o i t s br i ef ,  t he At t or ney Gener al  
pr ovi ded a copy of  a memo dat ed Januar y 29,  2004,  f r om t he 
sponsor s of  t he amendment  t o f el l ow st at e l egi s l at or s sol i c i t i ng 
co- sponsor shi p of  t he pr oposed amendment .   A copy i s al so 
avai l abl e onl i ne at  
ht t p: / / gr aphi cs2. j sonl i ne. com/ gr aphi cs/ mul t i medi a/ medi a/ oct 06/ l e
gi s3. pdf .  ( l ast  v i s i t ed June 25,  2010) .   The sponsor s expl ai ned 
t hei r  pr oposal  as f ol l ows:  

We ar e i nt r oduci ng LRB 4072/ 2 f or  f i r st  consi der at i on.   
LRB 4072/ 2 i s a pr oposed const i t ut i onal  amendment  t hat  
woul d pr eser ve t he i nst i t ut i on of  mar r i age i n t hi s 
st at e as i t  has al ways been——bet ween a man and a 
woman.  

Last  f al l ,  t he Massachuset t s Supr eme Judi c i al  Cour t  
used t he Massachuset t s St at e Const i t ut i on t o 
compl et el y r edef i ne mar r i age.  .  .  .    
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amendment  want ed t o pr ot ect  t he cur r ent  def i ni t i on and l egal  

st at us of  mar r i age,  and t o ensur e t hat  t he r equi r ement s i n t he 

f i r st  sent ence coul d not  be r ender ed i l l usor y by l at er  

l egi s l at i ve or  cour t  act i on r ecogni z i ng or  cr eat i ng i dent i cal  or  

subst ant i al l y  s i mi l ar  l egal  st at uses.   The pur pose of  t he 

mar r i age amendment ,  t hen,  was t o pr eser ve t he l egal  st at us of  

mar r i age i n Wi sconsi n as bet ween onl y one man and one woman.   

Bot h pr oposi t i ons i n t he amendment  t end t o ef f ect  or  car r y out  

t hi s gener al  pur pose. 23 

                                                                                                                                                             
Not hi ng i n our  st at e const i t ut i on pr esent l y pr ot ect s 
agai nst  our  St at e Supr eme Cour t  doi ng t he same t hi ng 
t he Massachuset t s Supr eme Cour t  di d i n 2003 ( or  t he 
Ver mont  Supr eme Cour t  di d i n 1999 or  t he Hawai i  
Supr eme Cour t  di d i n 1993,  f ol l owed up by a st at e 
const i t ut i onal  amendment  t her e)  and l egi s l at i ng f r om 
t he bench t o r adi cal l y al t er  mar r i age i n t hi s st at e 
and j udi c i al l y  i mpose same- sex mar r i age on t hi s 
st at e.  .  .  .  

Thi s pr oposal  woul d pr event  same- sex mar r i ages f r om 
bei ng l egal i zed i n t hi s st at e,  r egar dl ess of  t he name 
used by a cour t  or  ot her  body t o descr i be t he l egal  
i nst i t ut i on.   The pr oposal  pr eser ves " mar r i age"  as i t  
has al ways been i n t hi s st at e,  as a uni on bet ween one 
man and one woman.   I n addi t i on,  t he pr oposal  st at es 
t hat  a l egal  st at us i dent i cal  or  subst ant i al l y  si mi l ar  
t o t hat  of  mar r i age f or  unmar r i ed i ndi v i dual s shal l  
not  be val i d i n t hi s st at e,  r egar dl ess of  what  
cr eat i ve t er m i s used .  .  .  .  

23 Fi ve ot her  st at e supr eme cour t s  have addr essed si mi l ar  
quest i ons r egar di ng si mi l ar l y wor ded mar r i age amendment s and 
chal l enges under  t hei r  own separ at e amendment  r ul es.   Al l  have 
r eached t he same r esul t  we do her e.   See Ar i zona Toget her  v.  
Br ewer ,  149 P. 3d 742 ( Ar i z.  2007) ;  Advi sor y Opi ni on t o t he 
At t or ney Gener al  r e Fl or i da Mar r i age Pr ot .  Amendment ,  926 
So.  2d 1229 ( Fl a.  2006) ;  Per due v.  O' Kel l ey,  632 S. E. 2d 110 ( Ga.  
2006) ;  For um f or  Equal i t y PAC v.  McKei t hen,  893 So.  2d 715 ( La.  
2005) ;  Al bano v.  At t or ney Gener al ,  769 N. E. 2d 1242 ( Mass.  2002) .  
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¶56 To concl ude,  t he t wo pr oposi t i ons cont ai ned i n t he 

mar r i age amendment  pl ai nl y r el at e t o t he subj ect  of  mar r i age.   

And as t he t ext  of  t he amendment  and cont ext  of  i t s  adopt i on 

make cl ear ,  t he gener al  pur pose of  t he mar r i age amendment  i s t o 

pr eser ve t he l egal  st at us of  mar r i age i n Wi sconsi n as bet ween 

onl y one man and one woman.   Bot h pr oposi t i ons i n t he mar r i age 

amendment  r el at e t o and ar e connect ed wi t h t hi s pur pose.   

Ther ef or e,  t he mar r i age amendment  does not  v i ol at e t he separ at e 

amendment  r ul e of  Ar t i c l e XI I ,  Sect i on 1 of  t he Wi sconsi n 

Const i t ut i on.   Rat her ,  t he mar r i age amendment  was adopt ed by t he 

peopl e of  Wi sconsi n usi ng t he pr ocess pr escr i bed by t he 

const i t ut i on,  and i s pr oper l y now par t  of  our  const i t ut i on.  

I V.  CONCLUSI ON 

¶57 I n summar y,  t hough t he pr eci se nat ur e of  McConkey' s 

al l eged i nj ur y i s di f f i cul t  t o def i ne,  we concl ude t hat  t he 

pol i cy consi der at i ons under l y i ng our  st andi ng doct r i ne suppor t  

addr essi ng t he mer i t s of  McConkey' s c l ai m,  whi ch we t her ef or e 

choose t o do.  

¶58 We hol d t hat  Ar t i c l e XI I I ,  Sect i on 13 of  t he Wi sconsi n 

Const i t ut i on——t he mar r i age amendment ——was adopt ed i n conf or mi t y 

wi t h t he separ at e amendment  r ul e i n Ar t i c l e XI I ,  Sect i on 1 of  

t he Wi sconsi n Const i t ut i on,  whi ch mandat es t hat  vot er s must  be 

abl e t o vot e separ at el y on separ at e amendment s.   Bot h sent ences 

of  t he mar r i age amendment  r el at e t o mar r i age and t end t o ef f ect  

or  car r y out  t he same gener al  pur pose of  pr eser vi ng t he l egal  

st at us of  mar r i age i n Wi sconsi n as bet ween onl y one man and one 

woman.  
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By t he Cour t . —The j udgment  and or der  of  t he c i r cui t  cour t  

ar e Af f i r med.  
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